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Arising out of Order-in-Original: AHM-CEX-003-JC-002-15-16 Date: 27.04.2015
Issued by: Joint Commissioner, Central Excise, Din: Kadi, A'bad-lll.
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Name &‘Address of the Appellant & Respondent
M/s. Vardhman Stamping Pvt. Ltd.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Detlhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) ﬁwﬁaﬁ%q@ﬁmﬁgﬁwﬁﬁ%ﬁrwmmwﬁ
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(@) Wzﬁw%@rwmmﬁﬁaﬁﬁwmmmafﬁﬁﬁﬁwﬁwﬂﬁw
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&

(b)  In case of rebate of duty of excise on goods exported to any country or territory outside
india of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(c) Incase of goods exported outside India export to_Nepal or Bhutan, without payment of
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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SIS
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amounit involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
(1) B19 SR Yes AR, 1944 &) ORT 35— vodl /35— @ aigrig—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(@)  the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

@) SAfCET IR 2 (1) & # qaY JTAR & orelar A o, e & wE §
e, T TG Yo Td Ay ety =rfiewe (Rice) ) ufew adw difSer,
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(b)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadrup}e%é‘_:iﬁ%m EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shalybg‘g;c“éém‘p%f@y d;‘iagainst
(one which at least should be accompanied by a fee of Rs.1,000/-, R&/5 £ OO/—‘f%m?d R%@OOO/_
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac tol 50 ac "’ém',d?abO\\ﬂéﬁ@ Lac
respectively in the form of crossed bank draft in favour of Asstt. Reg(%fér\of@fpranghﬁopf any
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against suich order, to the appropriate authority in the following way :
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Revision application to Government of India :
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() A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods'exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(c) In case of goods exported outside India expo
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account.

(2) ﬁﬁmaﬁﬁﬁwaaﬁwqmwmwﬁmmmﬁaﬁmzoo/—
W A B WY SR T8 Hore b U ard I wareT 8.dl 1000 /— BT B AT Pl
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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(@)  the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed ,i u"a@dﬁ@\e\m form EA-3 as
bad

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall, ‘aegompanied against
(one which at least should be accompanied by a fee of R¢.1 ’QOO/::’."{}?':TS’OQO% and Rs.10,000/-
where amournit of duty / penalty / demand / refund is upto 5 Lgc-‘:,iﬁ Lacta50 Laciahd above 50 Lac
respectively in the form of crossed bank draft in favour ofg\Assgfct. "R.ég?st,alisg of/a branch of any
. \ *® T Tk
N i s




. Y

nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-l item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(0 amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i)A so Gl W, 50 e & Ry 37dver TREROT & TAET STgl Yo I7UAT Yok AT GUs ATt 8 &t
Hfar R 97T eeh S 10% 39T TR 3R STe hael €08 RaIfee 8 T gus & 10% SISt R Ry 1T &y |
(6)(i) In view of above, an appeal against this ord;[/gjaa-ilr:!‘i;%;abefore the Tribunal on
payment of 10% of the duty demanded where duty orz,qﬁ-t;y‘;‘éndﬁ@p lty are in dispute, or
penalty, where penalty alone is in dispute.” £ o, N
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ORDER-IN-APPEAL

This appeal has been filed by M/s Vardhman Stampings Pvt Ltd., .Irana Road, S
No.132/C, Budasan, Kadi-Chhatral Road, Kadi, Dist. Mehsana (hereinafter referred to as
“the appellant’) against Order-in-Original No.AHM-CEX-003-JC-002-15-16 dated
27.04.2015 (hereinafter referred to as ‘the impugned order’) passed by the Joint
Commissioner of Central Excise, Ahmedabad-lll (hereinafter referred to as ‘the adjudicating

authority).

2. Brief facts of the case is that during the course of audit of the records of the appellant
by CERA Audit officers, it was observed that the appellant had engaged in trading of their
own raw materials on High Sea Sale during the year 2009-10 to December 2013; that the
said High Sea sale was effected before delivery of raw material in the premises of the
appellant. It was noticed that the appellant had availed Cenvat credit of service tax on the
services which were procured on import of the said raw materials and sold on High Sea
Sale. Thus, the Cenvat credit of common input services viz telephone services, printing and
stationary, legal expenses etc which was not admissible to them as the said services were
not used in or in relation to the manufacture of final products were required to be reversed
proportionately from the total of input service credit availed during the relevant period. The
CERA Audit officer observed that an ahwount of Rs.47,46,426/- was required to be reversed
proportionately during the period from 2009-10 to December 2013. Therefore, a show
cause notice dated 02.05.2014 was issued to the appellant for demanding Cenvat credit
amounting to Rs.47,46,426/- with interest and also proposed penalty under Rule 15 of
Cenvat Credit Rules, 2004 (CCR) read with Section 11 AC of the Central Excise Act, 1944
(CEA). The said show cause notice was adjudicated by the adjudicating authority vide the
impugned order, by confirming the demand with interest and also imposed penalty equal to

the duty demanded.

3. Being aggrieved, the appellant had filed the present appeal on the grounds that the
adjudicating authority has committed error in denying Cenvat credit for the period 2009-10
onwards on the basis that the trading (high sea sale) was in the nature of exempted service
though trading is legislatively considered as “"exempted service” for the purpose of Rule 6(3)
of the CCR with effect from 01.04.2011 only by virtue of notification No.03/2011-CE (NT)
dated 01.03.2011 and therefore, Cenvat credit of common input services for the period prior
to 01.04.2011 cannot be denied. The scheme of Rule 6(3) of CCR attracts only when a
manufacturer was engaged in manufacture of excisable goods as well as rendering
exempted services, but the appellant in the instant case have been engaged only trading
business apart from manufacture of excisable goods; that the trading activities was not in
the nature of exempted service prior to 01.04.2011. Therefore, the demand of
Rs.16,60,265/- for the period prior to 01.04.2011 is not sustainable in above terms. The
appellant further submitted that the calculation method taken by the department for arriving
proportionate Cenvat credit amounting to Rs.47,46,426/-'during the relevant period is ex-
facie erroneous as per the formula for arriving at the proportion between admissible and
inadmissible Cenvat credit as laid down under Rule 6(3A)©)iii) ofo N hat the value of the

trading activity is also defined in Explanation-1 © of thebR lemj?c;"p"“ \e difference
between the sale price and cost of goods or10% of the goods so[‘ Sichever is more.

Therefore, the demand of credit on an inflated basis is whoI\Iy |!legal The~ai peliant also
\ . .\;\'\._ v"/' >" /
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submitted that extended period of limitation was not invokable in their case as there was no
suppression of facts with any intent to evade payment of duty. The appellant relied on
various citation viz. M/s B.A Research India Ltd [2010 (18) STR 604], Sedco Forex
International Drill Inc [2005 (12) 717 SC], Faber Heat Craft Industries Ltd [2008(12)STR 252
and M/s Swastik Tin Works [1986(25) ELT 798], M/s Padmini Products and Chemphar
Drugs & Liniments [1989(43) ELT 195 SC], M/s Continental Foundation [2007 (216) ELT
177 SCJ,-M/s Jayprakash Industries [2002 (146) ELT 481 SC] in support of their argument
that Cenvat credit is not demandable prior to 01.04.2011 as explanation inserted for
clarification is only for prospective effect and suppression of facts is not applicable to their

case.

4.' A personal hearing in the matter was held on 18.03.2016 and shri Paresh M Dave
and Smt Shipa PDave, advocates appeared for the same. The reiterated the grounds of
appeal mentioned in the appeal. They pleaded that the appellant had requested for
adjournment on compelling grounds, which was not granted by the adjudicating authority
and ex-parte order wés passed. They further invited my attention to order and show cause

notice to prove that departmental computation of demand is wrong and requested for

~ remand the case so that they could present the case before original authority. They also

argued limitation.

5. | have carefully gone through the records of the case and submissions made in the
appeal memorandum as well as during the course of personal hearing. The case is relating
to reversal of proportionate input service credit amounting to Rs. 47,46,426/- availed by the
appellant on the services which were procured on import of the said raw materials and sold
on High Sea Sale during the period from 2009-10 to December 2013.

5.1 | find that the case was originated as per CERA Audit observation that the appellant
was engaged in trading of own raw materials on High Sea Sale and the said sale was
effected before delivery of goods in the premises of the appellant, thus, the goods sold
against high sea sale was not dutiable by the end of the appeliant. Thus, it was hold that the
credit of service tax of common input services availed by the appellant during the relevant
period is required to be reversed proportionately. The adjudicating authority has confirmed
the demand on the ground that the common input services availed by the appellant in
respect of trading business have no nexus with the manufacturing and clearance of final
products. On other hand, the appellant mainly argued that (i) denial of credit in respect of
common input availed by them should have been effected from 01.04.2011 only by virtue of
notification No.03/2011-CE (NT), (i) the method of calculation for proportionate reversal of
credit adopted by the department is not as per the procedure prescribed under Rule
6(3A)©(iii) of CCR and (iii) the adjudicating authority has decided the case ex-parte.

52  |n the matter, | find that the reversal of proportionate Cenvat credit availed on input
services in question has not been disputed. The dispute in the matter is that whether the
reversal of input service credit in question is effective from 01.04.2011 by virtue of
notification No.03/2011-CE (NT) dated 01.03.2011 and the method of calculation adopted by
the department for such reversal of credit is correct« The Ceny agprednt Rules, 2004 has
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appellant the relevant portion of the notification, said to be applicable in this case is as

under:-

“2. In the CENVAT Credit Rules, 2004 (hereinafter referred to as the said rules), in rule 2,

(ifi) in clause (e), after the words and figures * section 66 of the Finance Act", the following

~ shall be inserted, namely:- '
“and taxable services whose part of value is exempted on the condition that no credit of

inpits and input services, used for providing such taxable service, shall be taken

Explanation- For the removal of doubts, it is hereby clarified that "exempted services"
includes “trading”.
In above terms, the appellant argues that the trading business carried out by them is
included as exempted service by virtue of above notification which is effective from
01.04.2011 only. The appellant also contended that trading activities have been brought
under purview of Rule 6(3) of CCR and thereafter, they were required to maintained

sepafate accounts for inputs/inputs service.

5.3  On perusal of the CERA objection, show cause notice issued thereof and the
impugned order, | find that the above argument of the appellant is not relevant to the facts of
the case. In the CERA objection, on the basis of which the show cause notice was iséued to
the appellant, it was alleged that the appellant had availed the disputed Cenvat credit of
service tax paid on the services which were procured in relation with the import of the goods
sold on High Sea Sale basis. Thus, the services exclusively used for import for High Seas
Sales and used for common services is not admissible to them as the said services were not
used for manufacturing activities and no nexus with the manufacture of the final products.

5.4 In this case, | find that the appellant had engaged in trading of the raw material
imported on High Sea Sale basis i.e before receiving in the factory premises. As per Rule
2(1) of CCR, “input service” means, any service used by a manufacturer, whether directly or
indirectly, in or in relation to the manufacture of final products and clearance of final
products upto the place of removal. As per Rule 3 of CCR, a manufacturer shall be allowed
fo take credit of (i) to (viii)....(Ix) the service tax leviable under Section 66 of the Finance Act;

(ix) to (xi)..., paid on

(M any input or capital goods received in the factory of manufacture of final product or
premises of the provider of output service on or after the 10th day of September,
2004; and

(i) any input service received by the manufacturer of final product or by the provider of
output services on or after the 10th day of September, 2004,

including the said duties, or tax, or cess paid on any input or input service, as the case may
be, used in the manufacture of intermediate products, by a job-worker availing the benefit of
exemption specified in the notification of the Government of India in the Ministry of Finance
(Department of Revenue), No. 214/86- Central Excise, dated the 25th March, 1986,
published in the Gazette of India vide number G.S.R. 547 (E), dated the 25th March, 1986,
and received by the manufacturer for use in, or in relation to, the manufacture of final
product, on or after the 10th day of September, 2004. '

Thus, in view of provisions as laid down in Rule 2 (i) and Rulg 4 4 ,Q‘f‘@ allowing input
eérequnred %fo h?vé’i‘ nexus with

the manufacture of final products and received by the mani :

iicﬂure forg)se)

to, the manufacture of final product. In the instant case, both® I

service credit, the input service used by the manufacturer a?
OF in relation
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fulfilled aé the raw material imported for use in the manufacturing activities were sold on
High Sea Sale basis before receiving the said goods in the factory premises/used in
manufacturing activities. Therefore, the amendment to explanation in notification
No.03/2011-CE (NT) cited supra that “exempted service” includes “trading” applicable in the

. case where the goods are received in factory. In the instant case, the situation is different.

5.5  Further, | find that Rule 6 of CCR deals with the obligation of a manufacturer of
dutiable and exempted goods and provider of taxable and exempted services. The said Rule

says that:-

1) The CENVAT credit shall not be allowed on such quantity of input or input service which is used in
the manufacture of exempted goods or for provision of exempted services, except in the
circumstances mentioned in sub-rule (2).

Provided that the CENVAT credit on inputs shall not be denied to job worker referred to in rule 12AA
of the Central Excise Rules, 2002, on the ground that the said inputs are used in the manufacture of
goods cleared without payment of duty under the provisions of that rule.

(2) Where a manufacturer or provider of output service avails of CENVAT credit in respect of any
inputs or input services, and manufactures such final products or provides such output service which
are chargeable to duty or tax as well as exempted goods or services, then, the manufacturer or
provider of output service shall maintain separate accounts for receipt, consumption and inventory of
input and input service meant for use in the manufacture of dutiable final products or in providing
output service and the quantity of input meant for use in the manufacture of exempted goods or
services and take CENVAT credit only on that quantity of input or input service which is intended for
use in the manufacture of dutiable goods or in providing output service on which service tax is
payable.

As per the provisions of Rule 6 ibid, Cenvat credit of input service which is used in the
manufacture of exempted goods shall be allowed in the circumstances a manufacturer
follow the procedures mentioned in sub clause (2) of Rule 6 ibid. As per the said clause, the
manufacture shall maintain details of for receipt, consumption of input/input service meant
for use in the manufacture of dutiable final products and in the manufacture of exempted
goods. In the instant case, as discussed above, the goods imported were sold on High Sea
sale basis and not received in the factory. Since the goods imported is not received in the
factory and not used in the manufacture of final products or exempted goods, the guestion
allowing Cenvat credit/input service credit involved in such goods does not arise. Therefore,
the argument of the appellant that denial of credit in respect of common input availed by
them should have been effected from 01.04.2011 only, by virtue of notification No.03/2011-
CE (NT) is not relevant as the trading activities was not taken place in the factory premises.
The other argument that the method of calculation for proportionate reversal of credit
adopted by the department is not as per the procedure prescribed under Rule 8(3A)(c )(iii) of
CCR is also not relevant in view of above discussion. The case citations relied upon by the

appellant is not applicable to the instant case as the facts of the said cases are different.

5.6 | further find that the amount of Rs.47,46,426/- was calculated on the basis of
information submitted by the appellant to the authority. In the circumstances, the grounds
mentioned in the impugned order for demanding the said amount is proper and looking into
the facts of the case, as discussed above in para 5.3 to 5.5, the appellant is not eligible for
the availing input service credit availed in respect of service utilized for import of raw

material and also used for common service and require@ ersed with applicable
'cy\(‘)‘r" o
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5.7  As regards imposition of penalty, | find that the appellant was aware of the facts that
the input service credit availed on import of goods which were sold on High Sea Sale is
required to be reversed proportionately. Though they knew such facts, they never disclose
the facts to the department. Thus, the penalty imposed by the adjudicating authority is

proper and justified.

5.8  Finally, | find that the appellant had argued that the case was adjudicated ex-parte by
the adjudicating authority. This argument also finds no merit. In para 9 of the impugned
order, | find that the personal hearing was granted by the adjudicating authority 19.01.2015,
18.02.2015 and 04.03.2015 and the appellant had neither appeared for the same nor
submitted any written submission to the show cause notice. Therefore, | do not find any

merit to remand the case back to the adjudicating authority for fresh decision again.

8. In view of above discussion, | uphold the impugned order and reject the appeal filed

by the appellant. The appeal is disposed off accordingly.
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