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Name & Address of the Appellant & Respondent

M/s. Vardhman Stamping Pvt. Ltd.

al{ afa zq 37fl am2r sriats rra mar t at asa 3mar # uf zuenfe,fa ft
sag ·g al 3tf@rat at rat u g=terr area wga a aar e
Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,~ '{-j '{C()I'{ cpf~lffUT 3lWA :
Revision application to Government of India :
(«) #4t suraa z[cs arf@fr, 1994 cBl" ear siaf Rh4 sag ng Tai cfi a
q@tar er cpl" ~-tlm remuf ifa gate ma '3raa, TT mclm,
fcrffi iarau, la f@am, q)sf if#ra, tar cfrq +rat, via mIf, fact : 110001 cnl"
a#$tf afe
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) ~ l=flC1 cBl" mf1ma ra it sf asrar f@aft ·B0,i51JII'< ZIT 3lr[f cbl-<{511~
zq "fcpm aoerr R goer4r #i ma ura gy f , z "fcpm 'l-{0,:Sjljj'{ <TT ~ "Fi
-=qm erg M arar zn fcpm 'l-{U,:S!JII'< ~ m l=flC1 a taut # ha g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(-m) '+lffil cfi mITT" M~ m~ "Ff Ptll1Rla l=flC111x m l=flC1 cfi Fc!Pt+-11°1 ~~~
a4 ma u sqlqa zyca k Rd mu i it '+lffil cfi mITT" fa0vat zlz aqr RufRa
81
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable ·material used in the manufacture of the goods which are exported to any
country or territory outside India.
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ti" 3fffr:r '3NIG1 c#i" '3NIG1 ~ cB'~ cB' ~ \Jll" ~~ l=fR:f c#i" ~ % 3ITT"
~ ~ \Jll" ~ tTRT ~ mJ:f cB' ~c'IIR!cb ~. ~ cB' affi tfTmf CJl' ~ 1:fx <TT
EITG ~~~(-.:i.2) 1998 tTRT 109 m P!:gcfc'I ~ ~ "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3t4Jq.--J ~ (~) Plll+-1Jqcr1"1, 2001 cB" f.rlJi:r 9 cB" 3Tcf<@' fclPlfcft:c WBf 'ffisllT
~-s if err ~ if, Miffi ~ * ~~~~ 'fl' cTA' .=rNf * mm ~-~ ~
3r4ta sr#gt al att ufaii a er 5fr 3ma fut rt a1fey( rrr arar <. #T
:j(,cll~~~ * 3TcP'@' 'eITTT 35-~ if RtTrfu:r lf5l' cB" :fIBR cB" ~ cB" w~ ir3-'l"R-6 ~ c/51" ~
#ft ft afezy

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challen
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. Q
(2) RRI\JJ1 ~vrer Gisi viia va ala qt zm Ga a st at u) 2oo/
t#m :fIBR #l Gg 3it ui ica zaaa yaar cant zgt m 1 ooo1- c/51" t#m :fIBR c/51"
GT;I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#mt zyca, #a Una gyc v ara 3r4)#tr nznf@raw,R 3th
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #tr anzre 3nf@fr, 1944 c/51" 'eITTT 35- uo-m/35-~ cB" 3Tcf<@':

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) affor reaia a iafer ftr #tar zyca, #ta sqra zca vi ala
3741) urznf@raw at feqgts f)Rear he fas • 3. 3ITT". •g, .=it~ cITT· ~

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(g) saafRaa aRba 2 (1) a i sag rgr srarar at or@ta, ar4tat # maft
yca, #tr snaa res vi hara 3r4l#tu mznf@raw (frec) st uf?a &fa tf)8a,
'1i6l-li;lcillq .) 3it-20, q #ea s1Raza arlue, aruft r, '1i6l-li;lcilli;-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) b€tu snlaa zycer (r4ta) RaraR), 2001 c/51" 'eITTT 6 * 3TcP'@' rn ~:~-3 if Rmmr
fag r4a 3r44tr naf@eat a nt st@ha fas sr@a fag mug sn2r ar ,fad fea
uei sear zca #t +=rM, 5lJT\J1" c/51" 1fflT it urn ·Tur u#fir q; 5 Garg zl Ura a % %f
~ 1 ooo/- #hr hr4t ft uei sar zyca st 1fflT, 5lJT\J1" c/51" 1fflT GITT ~ TfllT ~
nq, 5 lI IT 50 cl Th "ITT m ~ 5000/- #6hr Gr4t elf Gel sar zrca # 1fflT,
5lJT\J1" c/51" 1fflT it amrn Tu ifl u; 50 al zJT Uk vnt & aei u, A000o /- tim=r
ft zhf I c/51" tJm=f fl 61 ll cf> x fui x-cJ x cB" "1111 ~ ~'<51 I [@a ?arr a i±er #Rt \i'fm I <m
IF Ur ell a fa4t 1fa a 141.l'l Plq eta # a at ztar #r m

. The appeal to the Appellate ~ribunal shall be filed in quadrupJe~EA-3 as
prescnb~d under Rule 6 of Central Exc1se~Appeal) Rwles, 2001 and shal~o~_ffe3,,ceow.ra~~?!9ainst
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs$/JOOI.B,}-an~ R·~~OOO/
where amount of duty/ penalty I demand I refund (S upto 5 Lac, 5 Lac td[2R::Lac ~fr.~foboY1,:t3@ Lac
respectively in the form of crossed bank draft in favour of Asstt. Re0~t~\ o~f,~J:irarwcl any
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Name & Address of the Appellant & Respondent

M/s. Vardhman Stamping Pvt. Ltd.

ail{ a4fh gr 3r4lama arias 3rra mar & at ass 3rat # uf qeR,fa Rte
~ 1W x=l'lflli 3fmffi at or@ta zu gnerur arr4a rgd cITT" "flcITTIT t" I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

alaal al ya)rvr 3m :
Revision application to Government of India :
(«) ah4t Gara graces 3rf@fu, 1994 cBl' ert 3iff aalg mg mai # '6j'R l{
~ £:.TRT cpl' \j(f-£:.TRT cB" ~~~ cB" 3fc1T@ y+tern 3r4at '3ra Rra, qd I,
fclm i-b11&1ll, m fcrwr, -=m~ ~. 1JWR cfrq a, ira +rf, f4ct : 110001 cpl'
at aft a1Reg1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zrfG' 1-flc1 cBl' mfr!" cB" ~ l{ \Y[Gf ~- mfr[ cblx:.&lsi ~ fcITT:TI" 'f!O.§!lllx ZfT 3RT cblx:.&1.-l
l{ m fcITT:TI" arasrnraa rusrur a Gr s; mf l{, m fcITT:TI" •f!0-s!lll'< m ~ l{
"Efffi ae fa#t all l{ ZfT fcITT:TI" 'f!U.§!lll '< l{ 'ITT 1-fR1 a ufaa hra g{ et I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(a) aa # are fh#t nz zu qr i Ptlltfaa 1-fR1 -qx m 1-fR1 cB" f21Ptl-lt0, -q ffl<T~
~ 1-fR1 -qx Gura zycaR #a it ma #a fan#t zg zn q?gr h Ptlltfaa
r
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in· the manufacture of the goods which are exported to any
country or territory outside India.
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tf 3TTWl '3c'l!IG.-J cffl" '3c'l!IG.-J ~ cfi :fRiM cfi ~ \YJl' ~~ 1=fR:r cffl" ~ t 3flx
~ 3TITTT \YJl' ~ t!Nf ~ RlR m- jt11RlcB ~. ~ m- ~ 1lTfu=r cn- ~ ~ m
~ it fclrn~ (-.=f.2) 1998 t!Nf 109 mxr Agcfci fcpq lTq "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) #hr sari zyc (sr#ha) rmla68), 20o1 Rm a siafa faRafe qua in
~-8 if at uRii t, )fa 3m#gr 4fa rr )fa Rias cfr.:r l=fRf cfi ~ ~-~ ~
3rat arr#gr #t at-at ufit a 'ffll2T fr 3maa fhu urar af@gt \Nfcfi 'ffll2T w-ITT ~- cnT
jl.clJ!i!~~ cfi 3W@ tfRT 35-~ if frrmmr ~ cfi :rmr-=r cfi ~ cfi wl2l il°3lR-6 ~ ctJ- ~
'4T 6RT~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. 0
(2) Rfcl\il1 ~ cfi Wl2l urzi vicar zaa ala qt at Ga a st it q1 2oo/
~ :rmr-=r ctJ- '3TTQ" 3tR ugi iaaa ya carunar ztm 10001- ctJ- ~ :rmr-=r ctJ-
\JlTQ" I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

tar zca, hr snaa ca vi ara or4lat =muff@au fa 37la
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €tu sna grcas 3rf@fr, 1944 c#J" tfRT 35- uo~/35-~ cfi 3W@:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) avffawr reaia if@r fta tar zyca, #ta sqraa zca vi ala
3141Ra uraf@raw #6j f@gs 4)f8at he aat • 3. r. • g, { Rec# at vi
(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2,
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(a) saffaa aRb 2 («)a iaag arr 3rcarat at 3rfh, 3r#tat a mu # 4a
ye, #ta sna zrcen ya hara sr9#ha +nraf@raw (Rrez) at ufa bu q)feat,
~64-Ji:;lcillc; if 3it-2o, q #ea srRaa arrg, nut, 37ar4la-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmadabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) tu sqza yes (r4ta) Rural, 2oo1 #t eat s a sifa qua g-3 # fiffa
fag or4ar 3r4h#hr +Inf@rai ) nt{ 3r4ha # fa r4 fag mg arr at 'EJN mmff x=rf%c:r
uei snr yen #t it, ans at wr am wrmr ·7qr uifa q; s arg zu Uka t cf5t
ET; 1000/-- #hr ft z)ft 1 uii Un zrcan alt it, anu at wr am wrmr -rmr ~
ET; 5 Gl IT 50 GTg a# m at u, 5ooo/- ph #uft zf I '\il1TT ~ ~ ct)- Wf,
&fNf ctJ- wr 3TR wrmr TIT if=l Jg 5o Garg zJ Ura vnar ? asi u, 1o000/- #t
urft ehf I ctJ- ~ fl6lllc/', xfuix-clx cfi rfl1=f "ff ea1fh ?a re # a #i ii er al Gr)j ?:15
TrUer fan4t f var4uRa er # ha 6t znar mr at

. The appeal to the Appellate Tribunal shall be filed;&~\in form EA-3 as
prescnb~d under Rule 6 of Central Excise~Appeal) Rules, 20@;,t-'ahd .~rr~Jb.~~~ec0mpanied against
(one which at least should be accompanied by a fee of RlJ,_qoo/-'.JRf5,0H,·~and Rs.10,000/
where amount of duty/ penalty/ demand / refund is upto 5 L~e, .5 Lac.to/50 LM'c% d above 50 Lac
respectively rn the form of crossed bank draft in favour _of\~~j!t _Reg!st~~M a branch of any

'<c. ..,
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) "[f~ ~ ~ if ~ ~~ cpf~ "ITTcTT t m~ ~~ ~ ~ ffi cpf :!'@A~
ir fau mar iR@; sr z a &la g aft Rh fut u&l arf a aa fg zrnferf 3r@ta
~at ya r#ta u 3{tral alt ya or4aa hat \il@T g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·zrznru yea 3rf@nu 1970 qr viz)f@rt at~-1 cB" 3@T@~~~
8ad 3ea z [ 3at zrenRnf Rfu f@rart 3rat # r)a t ya IR u
x').6.50 tffi" cBT araru zrca fa cm it a1Reg]

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ~ 3ITT'~ l=fPwlT clJT Pili?l 01 ~ cJIB frn:r:rr cBl" 3ITT' ~ ~~ fcpm vITTlT t
\rJ1' Rt gyca, {tr surd zrc vi arm r@hr nnf@raw (qraffa@) frn:r:r, 19a2 if
Rfmrt1
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)~\R><Ii', ctia-tl.!i xcrrc: \R><fi' "Qcj-~~~(ttlh~c-1) c):; 'Jfc:r 3l9Ic>IT c):;~~

ac&tar3rz la 3rf@)fr, &&yy # nu 39q#3ia far#hr(iz-2) 3/@0f7rm 2&9(2&g ft
.::,

in 29) fecai#: €••28g 5it# fa#hr3f0fun, &&Q.'d cfi'l' um O as 3iataaas as ±fr rap&t
~t oo f.:rR@ cfi'l' ~~-ww amae 3rfarf , ar fa zr enrr a 3iatia star cfi'l' orro:r~
374f@a lzr if?ar#lsv3rf@a@t
~~ ~wcfivci {)q lcfi{ ~~" ;i:JPT fci,cr d]""C!" ~wcfi" 'Jf~ ~r@lc>r~

.::, .::,

(i) um 11 '§'I' c):;~~~

(ii) dz sra #r #t a{ aa 1fr
(iii) ~ am Tai .!I cl-I I cl cll c):; fatm:r 6 c):; 3t=rm, ~ ~

» 3matasf zr fasz errhnan fa#rr (i. 2) 3f@0f21+, 2014 ah 37varqaff 3r4tar nf@rarr a
marfaarrftrFera3r5ffvi 3r4tr asas{izta

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) z iv,s 3near a 4fr3r4furhwag sii ares 3rzrar era zn us faarfa t a
-a=iraT~°dN ~~~ 10% W@IaftR3ll5ziha aus Rafa atasaws ah 10% W@IaftR" ~ -ar~~I

.::, .::, .::,

(6)(i) In view of above, an appeal against this order...-;$'J;iall;:;Jie~before the Tribunal on
payment of 10% of the duty demanded where duty G(~§.ity.::ar-id1?~lty are in dispute, or
penalty, where penalty alone is in dispute." 'If/ ~~)l"l".'-::,·..~

:z: 'l.(,,,;,j:} c! f
'\. .... . -- ,

' l- I i l • ;~
O 1(,/>J:.>• - I_., t: • C ;'.) ';>.:::::
2 +4 O
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"we:" "
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F No.V2{85)39/Ahd-lll/2015-16/A.I

ORDER-IN-APPEAL

This appeal has been filed by M/s Vardhman Stampings Pvt Ltd., lrana Road, S

No.132/C, Budasan, Kadi-Chhatral Road, Kadi, Dist. Mehsana (hereinafter referred to as
"the appellant") against Order-in-Original No.AHM-CEX-003-JC-002-15-16 dated

27.04.2015 (hereinafter referred to as "the impugned order") passed by the Joint
Commissioner of Central Excise, Ahmedabad-111 (hereinafter referred to as 'the adjudicating

authority).

2. Brief facts of the case is that during the course of audit of the records of the appellant
by CERA Audit officers, it was observed that the appellant had engaged in trading of their
own raw materials on High Sea Sale during the year 2009-10 to December 2013; that the

said High Sea sale was effected before delivery of raw material in the premises of the
appellant. It was noticed that the appellant had availed Cenvat credit of service tax on the
services which were procured on import of the said raw materials and sold on High Sea
Sale. Thus, the Cenvat credit of common input services viz telephone services, printing and
stationary, legal expenses etc which was not admissible to them as the said services were
not used in or in relation to the manufacture of final products were required to be reversed
proportionately from the total of input service credit availed during the relevant period. The
CERA Audit officer observed that an amount of Rs.47,46,426/- was required to be reversed
proportionately during the period from 2009-10 to December 2013. Therefore, a show
cause notice dated 02.05.2014 was issued to the appellant for demanding Cenvat credit
amounting to Rs.47,46,426/- with interest and also proposed penalty under Rule 15 of
Cenvat Credit Rules, 2004 (CCR) read with Section 11 AC of the Central Excise Act, 1944
(CEA). The said show cause notice was adjudicated by the adjudicating authority vide the
impugned order, by confirming the demand with interest and also imposed penalty equal to
the duty demanded.

0

3. Being aggrieved, the appellant had filed the present appeal on the grounds that the 0
adjudicating authority has committed error in denying Cenvat credit for the period 2009-10
onwards on the basis that the trading (high sea sale) was in the nature of exempted service
though trading is legislatively considered as "exempted service" for the purpose of Rule 6(3)
of the CCR with effect from 01.04.2011 only by virtue of notification No.03/2011-CE (NT)
dated 01.03.2011 and therefore, Cenvat credit of common input services for the period prior
to 01.04.2011 cannot be denied. The scheme of Rule 6(3) of CCR attracts only when a
manufacturer was engaged in manufacture of excisable goods as well as rendering
exempted services, but the appellant in the instant case have been engaged only trading
business apart from manufacture of excisable goods; that the trading activities was not in
the nature of exempted service prior to 01.04.2011. Therefore, the demand of
Rs.16,60,265/- for the period prior to 01.04.2011 is not sustainable in above terms: The
appellant further submitted that the calculation method taken by the department for arriving
proportionate Cenvat credit amounting to Rs.47,46,426/- during the relevant period is ex
facie erroneous as per the formula for arriving at the proportion between admissible and
inadmissible Cenvat credit as laid down under Rule 6(3A)@ii),of" 'n hat the value of the (qq
trading activity is also defined in Explanation-1 © of the '2'Rt,J~S~~~ r.the difference ~
between the sale price and cost of goods or10% of the goods 'soij; wk5kt ver is more.
Therefore, the demand of credit on an ifated ass lialy n. rl}anent also.&7'# .- ,'-.2
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submitted that extended period of limitation was not invokable in their case as there was no
suppression of facts with any intent to evade payment of duty. The appellant relied on
various citation viz. M/s B.A Research India Ltd [201 O (18) STR 604], Sedco Forex
International Drill Inc [2005 (12) 717 SC], Faber Heat Craft Industries Ltd [2008(12)STR 252
and M/s Swastik Tin Works [1986(25) ELT 798], MIs Padmini Products and Chemphar
Drugs & Liniments [1989(43) ELT 195 SC], M/s Continental Foundation [2007 (216) ELT
177 SC],·M/s Jayprakash Industries [2002 (146) ELT 481 SC] in support of their argument
that Cenvat credit is not demandable prior to 01.04.2011 as explanation inserted for
clarification is only for prospective effect and suppression of facts is not applicable to their

case.

4. A personal hearing in the matter was held on 18.03.2016 and shri Paresh M Dave
and Smt Shipa PDave, advocates appeared for the same. The reiterated the grounds of
appeal mentioned in the appeal. They pleaded that the appellant had requested for
adjournment on compelling grounds, which was not granted by the adjudicating authority

and ex-parte order was passed. They further invited my attention to order and show cause
0 notice to prove that departmental computation of demand is wrong and requested for

remand the case so that they could present the case before original authority. They also

argued limitation.

5. I have carefully gone through the records of the case and submissions made in the
appeal memorandum as well as during the course of personal hearing. The case is relating
to reversal of proportionate input service credit amounting to Rs. 47,46,426/- availed by the
appellant on the services which were procured on import of the said raw materials and sold

on High Sea Sale during the period from 2009-10 to December 2013.

5.1 I find that the case was originated as per CERA Audit observation that the appellant
was engaged in trading of own raw materials on High Sea Sale and the said sale was
effected before delivery of goods in the premises of the appellant, thus, the goods sold

0 against high sea sale was not dutiable by the end of the appellant. Thus, it was hold that the
credit of service tax of common input services availed by the appellant during the relevant
period is required to be reversed proportionately. The adjudicating authority has confirmed
the demand on the ground that the common input services availed by the appellant in
respect of trading business have no nexus with the manufacturing and clearance of final
products. On other hand, the appellant mainly argued that (i) denial of credit in respect of
common input availed by them should have been effected from 01.04.2011 only by virtue of
notification No.03/2011-CE (NT), (ii) the method of calculation for proportionate reversal of
credit adopted by the department is not as per the procedure prescribed under Rule

6(3A)©(iii) of CCR and (iii) the adjudicating authority has decided the case ex-parte.

5.2 In the matter, I find that the reversal of proportionate Cenvat credit availed on input

services in question has not been disputed. The dispute in the matter is that whether the
reversal of input service credit in question is effective from 01.04.2011 by virtue of
notification No.03/2011-CE (NT) dated 01.03.2011 and the method of calculation adopted by
the department for such reversal of credit is correct. The Cenat;edit Rules, 2004 has. T7%5
been amended by notification 03/2011-CE (NT) dat 04 rgued by the
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appellant the relevant portion of the notification, said to be applicable in this case is as

under:

"2. In the CENVAT Credit Rules, 2004 (hereinafter referred to as the said rules), in rule 2,

(iii) in clause (e), after the words and figures "section 66 of the Finance At", the following
shall be inserted, namely.
"and taxable services whose part of value is exempted on the condition that no credit of
inputs and input services, used forproviding such taxable service, shall be taken

Explanation- For the removal of doubts, it is hereby clarified that "exempted services"
includes "trading".

In above terms, the appellant argues that the trading business carried out by them is

included as exempted service by virtue of above notification which is effective from

01.04.2011 only. The appellant also contended that trading activities have been brought

under purview of Rule 6(3) of CCR and thereafter, they were required to maintained

separate accounts for inputs/inputs service.

5.3 On perusal of the CERA objection, show cause notice issued thereof and the

impugned order, I find that the above argument of the appellant is not relevant to the facts of

the case. In the CERA objection, on the basis of which the show cause notice was issued to

the appellant, it was alleged that the appellant had availed the disputed Cenvat credit of

service tax paid on the services which were procured in relation with the import of the goods

sold on High Sea Sale basis. Thus, the services exclusively used for import for High Seas

Sales and used for common services is not admissible to them as the said services were not

used for manufacturing activities and no nexus with the manufacture of the final products.

5.4 In this case, I find that the appellant had engaged in trading of the raw material

imported on High Sea Sale basis i.e before receiving in the factory premises. As per Rule

2(1) of CCR, "input service" means, any service used by a manufacturer, whether directly or

indirectly, in or in relation to the manufacture of final products and clearance of final

products upto the place of removal. As per Rule 3 of CCR, a manufacturer shall be allowed

to take credit of (i) to (viii) .... (ix) the service tax leviable under Section 66 of the Finance Act;

(ix) to (xi) ..., paid on

(i) any input or capital goods received in the factory of manufacture of final product or
premises of the provider of output service on or after the 10th day of September,
2004; and

(ii) any input service received by the manufacturer of final product or by the provider of
output services on or after the 10th day of September, 2004,

including the said duties, or tax, or cess paid on any input or input service, as the case may
be, used in the manufacture of intermediate products, by a job-worker availing the benefit of
exemption specified in the notification of the Government of India in the Ministry of Finance
(Department of Revenue), No. 214/86- Central Excise, dated the 25th March, 1986,
published in the Gazette of India vide number G.S.R. 547 (E), dated the 25th March, 1986,
and received by the manufacturer for use in, or in relation to, the manufacture of final
product, on or after the 10th day of September, 2004.

Thus, in view of provisions as laid down in Rule 2 (i) and Ru!J::~allowing input
{ Sc

service credit, the input service used by the manufacturer aVE¥.~:ef{ui~~l0 h "~:;11 nexus with

the manufacture offinal products and received by the man,~re fW>.!J,SeJ ••~l in relation
to, the manufacture of final product. In the instant case, bottfe required.&iteria.have not
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fulfilled as the raw material imported for use in the manufacturing activities were sold on
High Sea Sale basis before receiving the said goods in the factory premises/used in
manufacturing activities. Therefore, the amendment to explanation in notification
No.03/2011-CE (NT) cited supra that "exempted service" includes "trading" applicable in the
case where the goods are received in factory. In the instant case, the situation is different.

5.5 Further, I find that Rule 6 of CCR deals with the obligation of a manufacturer of

dutiable and exempted goods and provider of taxable and exempted services. The said Rule

says that:-

1) The CENVAT credit shall not be allowed on such quantity of input or input service which is used in
the manufacture of exempted goods or for provision of exempted services, except in the
circumstances mentioned in sub-rule (2).

Provided that the CENVAT credit on inputs shall not be denied to job worker referred to in rule 12AA
of the Central Excise Rules, 2002, on the ground that the said inputs are used in the manufacture of
goods cleared without payment of duty under the provisions of that rule.

(2) Where a manufacturer or provider of output service avails of CENVAT credit in respect of any
inputs or input services, and manufactures such final products or provides such output service which
are chargeable to duty or tax as well as exempted goods or services, then, the manufacturer or
provider of output service shall maintain separate accounts for receipt, consumption and inventory of
input and input service meant for use in the manufacture of dutiable final products or in providing
output service and the quantity of input meant for use in the manufacture of exempted goods or
services· and take CENVAT credit only on that quantity of input or input service which is intended for
use in the manufacture of dutiable goods or in providing output service on which service tax is

payable.

As per the provisions of Rule 6 ibid, Cenvat credit of input service which 'is used in the
manufacture of exempted goods shall be allowed in the circumstances a manufacturer
follow the procedures mentioned in sub clause (2) of Rule 6 ibid. As per the said clause, the
manufacture shall maintain details of for receipt, consumption of input/input service meant
for use in the manufacture of dutiable final products and in the manufacture of exempted

goods. In the instant case, as discussed above, the goods imported were sold on High Sea
O sale basis and not received in the factory. Since the goods imported is not received in the

factory and not used in the manufacture of final products or exempted goods, the question
allowing Cenvat credit/input service credit involved in such goods does not arise. Therefore,
the argument of the appellant that denial of credit in respect of common input availed by
them should have been effected from 01.04.2011 only, by virtue of notification No.03/2011
CE (NT) is not relevant as the trading activities was not taken place in the factory premises.
The other argument that the method of calculation for proportionate reversal of credit
adopted by the department is not as per the procedure prescribed under Rule 6(3A)(c )(iii) of
CCR is also not relevant in view of above discussion. The case citations relied upon by the

appellant is not applicable to the instant case as the facts of the said cases are different.

5.6 I further find that the amount of Rs.47,46,426/- was calculated on the basis of
information submitted by the appellant to the authority. In the circumstances, the grounds
mentioned in the impugned order for demanding the said amount is proper and looking into
the facts of the case, as discussed above in para 5.3 to 5.5, the appellant is not eligible for
the availing input service credit availed in respect of service utilized for import of raw
material and also used for common service and require~~sed with applicable
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5. 7 As regards imposition of penalty, I find that the appellant was aware of the facts that

the input service credit availed on import of goods which were sold on High Sea Sale is

required to be reversed proportionately. Though they knew such facts, they never disclose

the facts to the department. Thus, the penalty imposed by the adjudicating authority is

proper and justified.

5.8 Finally, I find that the appellant had argued that the case was adjudicated ex-parte by

the adjudicating authority. This argument also finds no merit. In para 9 of the impugned

order, I find that the personal hearing was granted by the adjudicating authority 19.01.2015,

18.02.2015 and 04.03.2015 and the appellant had neither appeared for the same nor

submitted any written submission to the show cause notice. Therefore, I do not find any

merit to remand the case back to the adjudicating authority for fresh decision again.

6. In view of above discussion, I uphold the impugned order and reject the appeal filed

by the appellant. The appeal is disposed off accordingly.

Copy to:
The Chief Commissioner, Central Excise Zone, Ahmedabad.
The Commissioner, Central Excise, Ahmedabad-111
T Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-111
he Dy./ Asstt. Commissioner, Central Excise, Division- Kadi, Ahmedabad-111
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